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Preliminary Statement. 


This is the second appeal by the bankrupts from an 
order of the District Court reversing two separate deci- 
sions by a Conciliation-Commissioner-Referee, giving the 
bankrupts the right to obtain the subject property at a 
price grossly disproportionate to its actual value. (Powell 
vu. Wumkes, 142 Fed. (2d) +4.) 


Although the schedules have not been included in the 
transcript of the present appeal, they constitute a portion 
of the record of the Bankruptcy Court, were considered 
by the court below. and are in the records of this court im 
the matter of the previous appeal. (Ninth Circuit No. 
10610.) These schedules show that the bankrupts pur- 
chased the property which the Commissioner-Referee at- 
tempted to transfer to the bankrupts by payment of 
Poo 7 500 | br. p. 29] in 1938. for the sum of $13,500.00; 
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$2500.00 being paid in cash, and the balance of $11,000.00 
being secured by a purchase money note and deed of 
trust on said property. Within two years, in July, 1940, 
the bankrupts filed a debtors’ petition under Section 75 
of the Bankruptcy Act, stating under oath that the real 
property had a value of $8,000.00. In December, 1942, 
the debtors petitioned for a re-appraisal under the pro- 
visions of Section 75, Subdivision S(3), and at that time 
the Commissioner-Referee fixed the value of the property 
at $3,900.00, which determination was promptly set aside 
by the District Court on review, Honorable Leon Yank- 
wich, Judge Presiding. such action being affirmed on ap- 
peal by this court. (Powell v. Wiinkes, supra.) 


Upon a re-trial of the issues, without any testimony 
from the bankrupts (Appellants herein), and largely upon 
the investigation made by certain individuals prior to 
March of 1943, the Commissioner-Referee fixed the value 
at $5,575.00, which was again promptly set aside by the 
District Court, Honorable Paul McCormick, Judge Pre- 
siding, and which action of the District Court is the sub- 
ject matter of this appeal. The review, which resulted in 
the determination appealed from herein, was made upon 
a transcript of the testimony taken before the Commniis- 
sioner-Referee, his findings and order [Tr. p. 21]. the 
schedules of the debtors (now bankrupts). the claim of 
Peter J. Wumkes (Appellee herein)* and additional af- 


*The schedules of the bankrupts and the approved claim of the 
secured creditor are a part of the bankruptcy court’s fle, and were 
before the lower court: the arguments below referred to the facts 
herein recited. Such documents are not included in this transcript, 
but the schedules and the amount of the approved claim are included 
in the transcript of appeal No. 10610, a portion of this Court’s 
records. \Ve request Appellants to concede the correctness of the 
facts, and in the absence of such concession will move to augment 
the record by these documents. 


a, oe 


fidavits by two persons engaged in the orange packing 
business, Donald D. Wyllie, a resident of Redlands Citrus 
District for the past twenty years, and L. A. Turner, 
engaged in the business of growing, packing and shipping 
citrus fruits, and a co-owner of approximately 500 acres 
of citrus properties in the district, who declared the prop- 
eity to have a value of $13,000.00 and $12,500.00, re- 
spectively. 


During the course of the presentation of the review 
before the District Court. a question arose as to whether 
rentals fixed by the Commissioner had been paid, and it 
was then stipulated that no monies, pursuant to such rental 
order made by the Conmmiussioner-Referee, had been paid 
f@morereceived by the secured creditor from the inception 
@iatme proceedings. |Tr. p. 47.| 

Although the bankrupts objected to the introduction of 
the affidavits of Messrs. Wyllie and Turner [Tr. p. +1], 
the nature or grounds of the objections were not stated 
in the District Court, and are not stated in Appellants’ 
Brief, except, apparently, as the affidavit of Mr. Turner 
included an offer to purchase tor $9,000.00 cash, with a 


view of making a quick profit. [Tr. p. 38.] 


Both the Comniussioner-Referee and the bankrupts ap- 
pear to ignore the crop on the trees which was estimated 
to be worth between $5,000.00 and $5,500.00, by the wit- 
nesses appearing for the creditor [Tr. p. 37], and ad- 
mitted by the debtors’ chiet witness, to have a value of at 


least $3,000.00. |[Tr. p. 73.] 
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Appellee’s Points and Arguments in Support of 
District Court’s Determination. 


(A) Tue District Court, oN REVIEW OF THE ComM- 
MISSIONER-REFEREE’S ORDER OF JUNE 21, 1944, 
CORRECTLY PERMITTED THE INTRODUCTION OF 
ADDITIONAL TESTIMONY, AND BasEp Upon SucH 
‘ENLARGED RecorpD, CORRECTLY EXERCISED Its 
DISCRETION IN REVERSING THE COMMISSIONER- 
REFEREE’S DECISION. 


It is, of course, elementary that the fundamental and 
primary responsibility for a decision made in any pro- 
ceeding in the Federal Court is that of the District Gomme 


The Bankruptcy Act places the responsibility for the 
accurate, fair and impartial administration of the Bank- 
ruptcy Act upon the District Courts sitting in bankruptcy. 

“(a) The Courts of the United States hereinbe- 
fore defined as Courts of Bankruptcy * * "sila 
hereby invested * * * with such jurisdiction at 
law and in equity as will enable them to exercise 
original jurisdiction in proceedings under this Title 
* * * to * * * (10)sconsider record=aiiinams 
ings, and orders certified to the judges by referees 
and confirm, modify or reverse such findings and 
orders or return such records with instructions for 
further proceedings; (15) make such orders, issue 
such process and enter such judgments, in addition 
to those specifically provided for. as may be neces- 
sary for the enforcement of the provisions of this 
litle. = ee 

‘“(b) Nothing in this section contained shall be 
construed to deprive a court of bankruptcy of any 
power it would possess were certain specific powers 
not herein enumerated.” (11 U. S. C. A., Seemmiam 
Chapter 2, Courts of Bankruptcy. ) 


mee Alveki, 122 Fed. (2d) 393: 


_ 


A Bankruptcy Court is a court of equity and is guided 
by equitable doctrines and principles. 


Pfister v. Northern Illinois Finance Corp., 63 Sup. 
imo 317 U.S. 144; 87 Led. 146; 


American United Mutual Life Insurance Co. ~@. 
aoncimactnllakeel Sup. Ct. 157631 U. S. 
Iemon id, SL™ 


The District Court. in the exercise of a sound discre- 
tion, can, in a proper case, take additional evidence if it 
deems such evidence necessary to prevent a miscarriage 
of justice, and based on such evidence, and also the evi- 
dence contained in the certificate on review, may correct, 
modify or reverse the order of the Commissioner or 


Referee. 


ommy Life dssuranee Society of U. S. v. Car- 
mod, 131 Fed. (2d) 318: 


Raw «. Federal Land Bank, 135 Fed. (2d) 447: 
Densdon v. Federal Land Bank, 137 Fed. (2d) 84: 
Kaude v7. Anderson, 137 Fed. (2d) 331; 

Rhodes v. Federal Land Bank, 140 Fed. (2d) 612. 


In K@uk v. cluderson, sipra, the Circuit Court of the 
Eighth Circuit. states the functions of the District Judge 


on Review of a determination by the Referee as follows: 


fee ss Lhe tinction of theedistrict jndaouaun 
reviewing the determination of the conciliation com- 
nissioner, is to ascertain (1) whether a fair hearing 


was accorded, (2) whether all competent evidence 
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offered was received and considered, (3) whether any 
incompetent evidence was received and relied upon. 
(4) whether there was substantial competent evidence 
to support the determination, and (5) whether it is 
contrary to the clear weight of all of the competent 
evidencesadduced, —~ 


“x * * The record on review may aiGuaim 
sound and sufficient basis for a determination of 
value by the district judge and therefore justify a 
modification of the commissioner’s valuation. Unless 
the record does furnish such a basis, we think that 
the proper course for the district judge to pursue is 
either to take additional evidence and then determine 
the issue from the evidence as supplemented or to 
remand the case to the commissioner with directions 
to retry the issue of value, pointing out to him the 
errors which invalidated his previous determina- 
(OO ae 


With respect to the duties of the District Judge in de- 
termining a petition for review from an order made by 
a referee, it has been repeatedly and consistently held 
that such duties of the District Court embrace large 
supervisory powers and are greater than the duties of an 
Appellate Court: the District Court must assume the re- 
sponsibility for the litigants having had a fair and un- 
partial determination of their controversy, based upon the 
entire record and such other evidence as the District Court 
may have permitted, the Appellate Court is only charged 
with the duty of ascertaining whether reversible error has 
been committed. (Rule No. 52 (a) of the Rules of Civil 
Procedure, 28 U. S. C. A.. following Section 723 (a7 
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In a footnote in the case of Nhodes v. Federal Land 
Bank of St. Paul, supra. the Eighth Circuit Court of 
Appeals has correctly set out the function of the District 


Court at page 613: 


“Our previous decisions point out that, unless there 
has been some error in the conciliation commission- 
er’s processes, the district judge may not simply try 
the question of value de novo on the record. but that 
he does have the right, if the record suggests that a 
gross miscarriage of justice probably has occurred, 
to test the situation by receiving additional evidence. 
and, in the new legal situation thus created. to make 
such disposition of the matter as the entire evidence 
before him appears soundly to demand. Dunsdon v. 
leederal Lande iank of St. Paul, 6 Cir, 137 fF. 2d 
peeemo/ | Wank \. Anderson, 6 Cir., 137 I. 2d 331, 
334,” 


Likewise, the Ninth Circuit Court has cited with ap- 
proval the Eighth Circuit’s decision on this rule and has 


expressed itself, as follows: 


“But unlike the Appellate Court. the judge is em- 
powered in appropriate circumstances, to receive fur- 
ther evidence: and on the basis of the enlarged record 
he may modify or make findings, or may re-commit 
the matter for further hearing bythe Referee * = ~* 
the judge must be conceded a reasonable measure of 
discretion, and we think it enough to say that his 
discretion was not abused in this instance. Powell v. 
Wumkes, 142 I. 2d 4-6.” 
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(B) Tue Recorp Is Rep_ere Wirn Errors Com- 
MIITTED BY COMMISSIONER-REFEREE WuicH IN- 
DICATED THAT A MISCARRIAGE OF JUSTICE HAD 
OCCURRED. 


The following excerpts from the testimony show the 
errors comnitted by the Comnniissioner-Referee, and also 
the fact that certain of the witnesses were not entitled 
to have their testimony considered of any value, and also 
that as to certain of said witnesses, the necessary factors 
to determine present market value were omitted. 


The witness, Charles Aubrey, was apparently testifying 
from an examination of the property in 1943: 


“OQ. Did you examine the soil on that particular 
grove? A. I examined the soil back in January, 
1943. J] dug some holes in the soil. 

©. That was prior to your former testimony in 
tts Court’ Ageyes. isiiaoeeor 


“Q. What is vour conclusion? A. Well. J think 
it is worth $5200 with the crop. As of January 
28th, 1943, I estimated it at $3900 and J think the 
actual increase in value will amount to a third higher 
than it was at that time. * * 9 * 9] Dn ae 


Likewise, this witness’ appraisal ignored the crop on 
CHeMITIEES : 
“©. Would that appraisal be affected in any way 


by the crop that was on the trees? A. I don't think 
imevould...* .* *° Saldana] 


The present crop and its present value were imma- 
terial to this witness: 

“Q. The price of $5200, or the valuation of $5208 

that you place on this property did not in any way 


— 


consider the crop that was on the trees? A. Only 
an average crop is the only way I would consider it 
over a period of at least 10 years.” [Tr. p. 59.] 


The witness was unwilling to consider the proper factors 
in determining market value and his opinion would not 
be changed by any known offers to purchase the property: 


“QO. Would it affect your appraisal and your fix- 
ing a reasonable value if you knew an offer of 
$10,000 was made for the property? A. Not a 
bit in the world, on this market. I would not be at all 
surprised to hear of that being offered, but that is 
fowcigit | think it is worth it.’ [Tr. p. 62.] 


“OQ. So, to sum up your testimony, if I under- 
stand it correctly, the fact that there may have been 
cash offers for the property considerably in excess 
ot the amount that you have fixed as a reasonable 
value of this property, that still would not change 
your estimate of the reasonable or market value of 
the property? 

(Objection and ruling. ) 

A. I think ] know exactly what I said. It would 
have no bearing upon my judgment.” [Tr. p. 63.] 


The witness, J. W. Mehl, was likewise unwilling to 
take into consideration those factors which normally com- 
prise the basis of market value: 

“Q. If there was a ready buyer for this property 
for $10,000 cash would that affect your appraisal. 
if you knew that that offer was being made? A. 
we oe No. |Tr. p. 69.] 

“OQ. %In appraising this property did you inquire 
as to wltther there had been any sales in that lo- 
caitye 2. I didnvt.” [tr. p. 70.] 
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The Commiussioner-Keferee improperly sustained objec- 
tions to questions put to this witness on cross-examina- 
tion. 

“Q@. Assuming that the fruit on this—the packing 
house net returns on this property brought in the 
neighborhood of $5,000 this year, that 1s, the 1943- 
1944 season, would that affect your appraisal? 


* * * 7x * * * * * 
(Objection. ) 


Mr. Duffy: I think that will have to be sus- 
fained) | Tit pp. 7 i272.) 


Although the production costs for growing, spraying, 
etc., taxes and even the bankrupts attorneys’ fees; aad 
already been paid (Appellee claims illegally and errone- 
ously from the share of the crop set aside as rental), the 
Commissioner-Referee accepted the testimony of J. W. 
Mehl as controlling, when such testimony conclusively 
shows that his estimate was reduced 1n order to provide 
for the cultural costs: 


“By Mr. Duffy: Q. What is the figure now 
that this court has got to deal with? A. J ame 
given $4450 without the crop: an estimated crop of 
3.060, but a net to the crower o7 SZ] 

Mr. Duffy: Then your value of the property— 
A. Without the crop would be $4450. 

Mr. Duffy: And $1125 for the crop? Alias 
net to the grower, that is $5575. 

By Mr. Nichols: Q. How did you arrive at that 
net figure that you give? A. I get that from pack- 
ing house men, that it should bring net to the grower 
75 cents a field box. 

©. I assume you have based that figure on a ceil- 
ing price on Valencias? A. That is right. 


— 


OD itd tliat 165200 is it!’ A. Yes, 4 cents a 
pound, I think it is. 

Q. Do you know what size box the packing house 
has? A. 50 pounds a box. 

QO. What would that ceiling be? A. $2.00 for 
a field box, so I understand. 

Q. Then you figure it costs the grower $1.25 per 
Doset@ taise that fruit? A. That is right. 

Q. On a basis of obtaining a ceiling then, a de- 
duction of $1.25 per field box for growing that would 
leave 75 cents net to the grower? A. Right. 

Mr. Nichols. That is all. 

Pir. Guitim: Wat iscall® [Tr. p.-73)) 


The witness, W. H. Johnson, based most of his testi- 
mony on investigation made by him previous to March 


of 1943: 


“Mr. Duffy: Debtor’s Exhibit 4 admitted in evi- 
dence at the last hearing on this proceeding, to wit, 
on the 3rd day of March, 1943, and now being filed 
in the office of the Clerk of the United States District 
Court, Southern District of California, Central Divi- 
sion, is now admitted as an exhibit in this hearing 
as ‘Debtor’s Exhibit 4.’ 

Mr. Nichols: I have no objection to its being ad- 
mitted in this hearing with the understanding that it 
is admitted as a chart which was made on the day 
that Mr. Johnson will testify that it was made. 


Mr. Griffin: No objection to that. 


*The certificate on review of the Commissioner-referee states 
that he is submitting a “copy of report furnished petitioning credi- 
tor and attorney for petitioner creditor dated November 3, 1943.” 
This report has been omitted from the transcript. 
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By Mr. Griffin: Q. Since the time that you made 
this plat, have you been upon the property? A. 
Yes, sir. 

Q. Do you know whether there have been any 
changes made on the property that you have not in- 
dicated on the plat? A. Not that I know of. Pos- 
sibly a few new trees may have been put it. I did 
not check that definitely. * * *.” [Tr. ppa7s 
to 77. | 


“OQ. Now, did you take some pictures out there 
of the grove? A. Yes, sir. 

©. These pictures that you took are the ones 
that were taken for the former hearing? A. Yes, 
just a few days before the former hearing. 

Q. And that was approximately a year ago? A. 
Yes, a little over a year ago.” [Tr. p. 79.] 


The Commissioner-Referee erroneously overruled the 
creditor’s objections to the photographs: 


“By Mr. Griffin: Q. I show you another picture 
and ask you what that purports to be? A. That is 
another picture in the rear of this same orchard. 

Q. And when was that taken? A. I think it was 
taken in February, 1943. 

Q. And it was taken for the purpose of showing 
the size of the fruit? A. The size of the fruit 
amd ate was a 4 oot pole theres me 

Mr. Griffin: I offer that in evidence. 

Mr. Nichols: Object to it. 

Mr. Duffy: Overruled. Admitted as Debtor’s Ex- 
hibits. re ps2.) 


“Mr. Nichols: I want my objection to show the 
grounds that no foundation has been laid, and that 


aie 


the pictures were taken too long ago to correctly rep- 
resent what the present condition of the property is. 


mm, Wary: The same ruling. * * *” [Tr. 
p. 84.] 


Likewise, his opinion was based on sales made a year 
previously : 

“Q. And that was sold more than a year ago? 

A. Just about a year ago, I think. Well, it was 

not sold at the time we had this hearing here. 
we” CU tr. op, 89. ] 

“Q. How long ago was that sale made to your 

knowledge? A. Oh, I should judge something like 

a year ago; I don’t remember exactly.” [Tr. p. 90.] 


At the time of his testimony he did not know of any 
citrus property in the general locality available for pur- 
chase at $1,000.00 per acre: 

“Q. Do you know of any citrus property in this 
general locality available for the purchase for a 
thousand dollars an acre? A. No, I don’t.” [Tr. 
p. 89. ] 


In that respect, it may not be amiss to call the court’s 
attention to the fact that all of the reported cases consider 
the value that is the subject matter of inquiry under 
Section 75, Subdivision S(3), to be the present value, one 
that exists at the time of the hearing. 

The Rhodes v. Federal Land Bank case, supra, refer- 


ring to this subsection, refers to “the present fair and 
reasonable market value.” (Emphasis added. ) 


The case of Carter «7. Kubler, 320 U. S. 243, 88 L. Ed. 
27, in a decision based upon the same subsection, refers 


ae 


to “the present fair value of such farm.” (Emphasis 
added. ) 


The witness, J. H. Nicholson, placed his estimate of 
$6,000.00 on his personal willingness to purchase it at 
that price. 

“Q. So the value you place on it would be the 
price on which you would be willing to purchase it? 
Bo SERS Sie. | 

©. And that is the sole basis for your fixing the 
market value at that figure of $6,000? A. Yes, 
Sie | ein, 8S. 


The Commissioner-Referee erroneously sustained an 
objection to a question bearing on the qualifications of 
the witness, Fred Brock, and the basis upon which he 
formed his opinion: 

“By Mr. Nichols: Q. What, if any, sales are 
you familiar with? 

Mr. Griffin: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: Sustained.” |r 5. 109m 


The Commissioner-Referee erroneously refused to con- 
sider a bona fide offer to purchase by the witness, K. C. 
O’Bryan: 

“Q. What, in your opinion, is the reasonable 
market value of that .property? A. I think it is 
worth $12,500. However, I come over here prepared 
to make an offer of $10,000 for it, all cash. 

Mr. Griffin: I move to strike the last part of the 
statement out as incompetent, irrelevant and imma- 
terial. 


Mr. Duffy: The last part may be stricken out.” 
(ir pe lly,] 


~—s 
* * * * * * * * 


"Q. So that your valuation without the crop at this 
time is $9,000? A. Yes, but I am willing to pay 
$10,000 with the crop. 

Mr. Duffy: Mr. Witness, you will not volunteer 
any more information. Let the last part of the an- 
swer be stricken out. 


2 * * * * * * * 


Q. By Mr. Nichols: At this time I would like 
to offer proof by a cash offer and I will tender proof 
of a cash offer in the amount of $10,000 for this 
property and tender herewith cash in the amount of 
$50. and a certified check in the amount of $950, 
being ten percent of the amount of the offer. I 
am handing that over to you at this time, Mr. Duffy. 

Mr. Duffy: I cannot accept anything of that kind. 

Mr. Griffin: Objected to as incompetent, irrele- 
vant and immaterial. 

Mr. Duffy: The objection is sustained. Now, 
this money is not under my jurisdiction so you better 
get it away from here as I am not responsible. 

Mr. Nichols: If you are refusing to entertain 
the offer in any way— 


Mr. Duffy: I have sustained the objection to 
tiresomer. [Ir. p. 120.) 


While it may be argued that testimony by an owner 
of offers made to him is subject to the objections stated 
mn hep vu. Umted States, 191 U.S. 341,48 L. Ed. 211, 
that case does not hold that the offeror himself cannot 
testify, as the honesty of his offer, his ability to purchase, 
lis capability of forming a fair and intelligent judgment. 
and his desire, are all available subjects of cross-examina- 
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tion. The testimony is at wide variance with the facts 
in the foregoing case, and the Supreme Court recognizes 
this distinction by stating, following a recital of the dif- 
ficulties that beset testimony by an owner concerning of- 
fers made to him: 

‘ck * * Especially is this the case when the om 
fers are proved only by the party to whom they are 
alleged to have been made, and not by the party 
make them. “9° 7” 


(C) THE Recorp INDICATED THAT THE COMMISSIONER- 
REFEREE May Have Departep From His Duty 
TO CONDUCT THE HEARING WITH FAIRNESS AND 
IMPARTIALITY, AND BY REASON OF SUCH DEPAR- 
TURE, A MISCARRIAGE OF JUSTICE HAD OCCURRED. 


(1) The excerpts from the testimony presented herein, 
while in some instances not conclusive as to error com- 
mitted by the Commissioner-Referee, nevertheless exem- 
plify a bias and lack of impartiality to well move the 
District Court to refuse confirmation of the Commission- 
er-Referee’s decision, and to return the record with in- 
structions for further proceedings. 


(2) In the decision made by the Commissioner-Referee 
dated May 26, 1944, the Commissioner indulges in the 
following speculative conclusion: 


“Another question. 

QO. Would you be willing to take this property 
and cancel the indebtedness that you hold against it? 
(Objected to and sustained. ) 

It is not difficult to conclude what the answer of 
witness would have been had he been allowed to an- 
swer. It is obvious from the testimony quoted, that 
this witness, Peter J. Wumkes, creditor and holder 
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of encumbrance on the property in question, is desir- 
ous of regaining possession of said property.” [Tr. 
pp. 15-16.] 


(3) Without any evidence whatever, and without even 
the suggestion of an inference therefor, the Commission- 
er-Referee finds that the offer to purchase made by one 
of the witnesses for the creditor, K. C. O’Bryan, was 
based upon pure speculation and lacked the element of 
Paod iaith. {[Tr. p. 26.] 


We do not know what prompted the Commissioner- 
Referee in reciting the qualifications of the two Inheri- 
tance Tax Appraisers appearing as witnesses in the case 
to say that the one appearing for the debtors had ‘’con- 
siderable” appraising experience, and the one appearing 
for the creditor having only “some” appraising experience. 
[Tr. p. 13.] Neither can we state with definiteness what 
motivated the Commissioner-Referee in first sustaining an 
objection to a question and then concluding what the 
answer was going to be, as shown above. But the Dis- 
trict Court, in the exercise of a sound discretion, found 
“that the Commissioner-Referee prejudicially erred in 
failing to consider evidence of other sales of comparable 
property” [Tr. p. 40], and branded the value fixed by the 
Commissioner-Referee as “unfair.” [Tr. p. 41.] 


It seems obvious from a reading of the Commissioner- 
Referee’s decision, his findings of fact, and the transcript 
that the charge made by the District Court was justified. 
and its discretion was properly and correctly exercised on 
the showing that a “fair” hearing was not accorded to 
the Appellee. 
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Conclusion. 


In conclusion we direct the court’s attention to the 
fact that the Appellants’ Brief presents no justifiable rea- 
son to reverse the judgment of the District Court. The 
Appellants confine their attack to one portion of the rec- 
ord alone. They do not dispute the fundamental princi- 
ples which we have shown herein, nor the correctness of 
their application to the record made in the court below. 


The discretion exercised by the District Court in re- 
jecting the decision of the Commissioner-Referee was 
used in the interests of justice, and it appears that no 
charge of abuse of such discretion can properly be urged. 
The determination of the former Commissioner-Referee, 
the method used in arriving at his conclusion, and the ob- 
vious lack of judicial impartiality in conducting the hear- 
ing and making his decision, lead to the inevitable conclu- 
sion that the District Court acted to prevent a miscar- 
riage of justice. 


We respectfully submit that the determination of the 
District Court is correct when the principles of either 
law or equity are applied to test the soundness of its judg- 
ment and that therefore the order appealed from should be 
affirmed. 


Respectfully submitted, 


NicHoLs, Cooper & Hickson and 
C. P. Von HERzEN, 


Attorneys for Appellee. 


